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A PILL’S RANSOM:
HEALTHCARE LIABILITY LITIGATION FOR
UNNECESSARY PELVIC EXAMINATIONS FOR BIRTH CONTROL PILLS
Bailey D. Barnes1
I.

INTRODUCTION

Despite some of the modest advances made in reproductive rights and
reproductive justice in the twentieth and early-twenty-first century in the United
States, many vestiges of paternalism and overregulation of female bodies remain.2
This Article tackles the issue of the requirement of pelvic exams and Pap smear
tests for the prescription of oral contraceptives, otherwise known as the birth control
pill (“the Pill”).3 Though state legislators are somewhat to blame for this exercise
of control over female bodies for women to receive access to contraceptives, it is
the medical profession itself that is at the core of this ill. Owing to this barrier
imposed by those tasked with caring for others, women in need of contraceptives
may not be able to receive them because of fear of pelvic exams, the cost of such
exams, or the inability to take the time for lengthy appointments.
It is one thing to require examinations for prescription medications where
doing so is necessary to ensure the safe and effective use of the drug. It is quite
another to impose an examination on someone despite there existing no evidence
that the examination is necessary for the prescription of the sought medication.
Notwithstanding this near-axiomatic truth, countless physicians in the United States
require or strongly suggest a pelvic examination before prescribing the Pill or
writing a refill prescription for it. Because this is tantamount to ordering an oft
embarrassing and uncomfortable examination without a purpose, litigants should
challenge this practice in the courts as medical malpractice.
The harm described in this Article is not abstract. Unfortunately, for many
women face serious repercussions for healthcare workers’ decisions. Pelvic
examinations and Pap smear tests approximately cost one-hundred and twenty-five

1

J.D., The University of Tennessee College of Law; M.A., United States History, Middle Tennessee
State University; B.S., Political Science, Tennessee Technological University.
2
The main vestige of paternalism and regulation of women’s bodies this Article questions is
access to oral hormonal contraceptives. For overviews on the history of contraceptives in the
United States, see Neil S. Siegel & Reva B. Siegel, Contraception As A Sex Equality Right, 124
YALE L.J. FORUM 349 (2015); Jessica I. Yeh & Sindy S. Chen, Contraception, 3 Geo. J. Gender &
L. 191 (2002).
3
For purposes of this Article, the Pill refers specifically to oral hormonal contraceptives. See The
Pill, MERRIAM-WEBSTER, https://www.merriam-webster.com/dictionary/the%20pill.
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dollars and forty dollars respectively.4 Moreover, any laboratory tests for the
presence of sexually transmitted diseases may cost anywhere from fifty to two
hundred dollars.5 However, a visit to a physician without these examinations cost
roughly less than one hundred dollars.6 Consequently, for individuals without
insurance, which is around nine percent of the population of the United States, these
examinations may be cost-prohibitive.7
Consider, for instance, a twenty-one-year-old sexually active woman
without health insurance who seeks the Pill for contraception. After making an
appointment with a family physician or gynecologist, a nurse or other clinician
informs the patient that she must undergo a pelvic examination and Pap smear to
receive a prescription for the Pill. Now, rather than paying less than one hundred
dollars for this appointment, this woman is liable for up to three hundred dollars or
more for these tests. At this point, this woman must decide whether to undergo
unnecessary, costly, intrusive, and uncomfortable examinations or forego receiving
a prescription for contraception. This woman suffers this at the hands of the person
tasked with and sworn to care for others, not to harm them. These damages are in
addition to the already prevalent issue of lack of access to contraceptives that many
women face in the United States.8 For example, women seeking long-term
contraceptives, such as intrauterine devices, which are extremely effective, often
are required to make two separate appointments to receive access to this option,
and some providers refuse to insert intrauterine devices for women who are not
married or who have not had children.9 The effects of barriers to contraceptives are
especially felt by women with low incomes.10
This Article is not the first foray into considering the legal issues involved
with access to contraception. Other scholars have addressed these questions from

4

Pelvic Exams, Pap Tests and Oral Contraceptives, CHOOSING WISELY, AMERICAN ACADEMY OF
FAMILY PHYSICIANS (May 2014), https://www.choosingwisely.org/patient-resources/pelvicexams-pap-tests-and-oral-contraceptives/; see also Pelvic Exam Cost, COST HELPER HEALTH,
https://health.costhelper.com/pelvic-exams.html (outlining costs for pelvic examinations and the
attendant laboratory tests that often accompany them).
5
Pelvic Exam Cost, supra note 2.
6
Pelvic Exams, Pap Tests and Oral Contraceptives, supra note 2.
7
Edward R. Berchick et al., Health Insurance Coverage in the United States: 2018, UNITED
STATES CENSUS BUREAU (Nov. 8, 2019),
https://www.census.gov/library/publications/2019/demo/p60-267.html.
8
See, e.g., Katy B. Kozhimannil, Removing Barriers to Contraceptive Access, AM. J. MANAGED
CARE (Apr. 17, 2016), https://www.ajmc.com/view/removing-barriers-to-contraceptive-access.
9
Id.
10
See Amanda Dennis & Daniel Grossman, Barriers to Contraception and Interest in Over-theCounter Access Among Low-Income Women: A Qualitative Study, 44 PERSPS. ON SEXUAL &
REPROD. HEALTH 84, 85 (2012).
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differing perspectives.11 Heather S. Dixon has argued that a pelvic examination
mandate to prescribe the Pill for family planning clinics that receive federal
funding violate the Due Process Clause and are bad public policy.12 Meanwhile,
Camille Fischer and Jaye Kasper have acknowledged the difficulties faced by those
seeking oral hormonal contraceptives and have maintained that the state of the law
of reproductive health must keep up with the science.13 Susannah Iles has asserted
that the policies preventing widespread, over-the-counter access to the Pill are
based in paternalistic notions about women’s sexuality and a desire to control
women’s bodies.14
Likewise, Alex Kandalaft and Maddie Doucet Vicry have claimed that
minors, low-income women, immigrants, and victims of sexual assault face
enhanced barriers to contraceptive access for a myriad of reasons.15 Finally, Anela
Ramic has argued that states should institute a tax funding scheme combined with
making oral contraception available over the counter to make the Pill both more
11

See, e.g., Rachel Bisi & Patrick Horan, Access to Contraception, 14 GEO. J. GENDER & L. 245
(2013); Alice Dong, Access to Contraception, 8 GEO. J. GENDER & L. 775 (2007); Heather S.
Dixon, Pelvic Exam Prerequisite to Hormonal Contraceptives: Unjustified Infringement on
Constitutional Rights, Governmental Coercion, and Bad Public Policy, 27 HARV. WOMEN’S L.J.
177 (2004); Camille Fischer & Jaye Kasper, Access to Contraception, 15 GEO. J. GENDER & L. 37
(2014); Susannah Iles, Note, Prescription Restriction: Why Birth Control Must Be Over-theCounter in the United States, 26 MICH. J. GENDER & L. 389 (2019); Alex Kandalaft & Maddie
Doucet Vicry, Access to Contraception, 17 GEO. J. GENDER & L. 55 (2016); Tania Khan & Megan
Arvad McCoy, Access to Contraception, 6 GEO. J. GENDER & L. 785 (2005); Tasha M. LaSpina et
al., Access to Contraception, 11 GEO. J. GENDER & L. 371 (2010); Sonia Lopez et al., Access to
Contraception, 18 GEO. J. GENDER & L. 439 (2017); Kelly Lyall & Nicholas Schneider, Access to
Contraception, 13 GEO. J. GENDER & L. 145 (2012); Deanna Pisoni, Access to Contraception, 9
GEO. J. GENDER & L. 1125 (2008); Anela Ramic, Fertile Ground: Universal Birth Control Access
for Washington State, 15 SEATTLE J. SOC. JUST. 541 (2016).
12
See Dixon, supra note 10, at 178.
13
See Fischer & Kasper, supra note 10, at 40, 55.
14
See Iles, supra note 10, at 392 (“[T]he lack of over-the-counter access is a direct result of public
policy concerns regarding female sexuality and autonomy that existed long before the emergence
of oral contraceptives and continue to exist to this day. These policies cannot be justified in an era
where women have the legal and social right to higher education, careers, and bodily autonomy
and where such policies disproportionately affect women of color and low-income women.”).
15
See Kandalaft & Vicry, supra note 10, at 76–79 (“[B]arriers to access remain very real for many
women. Financial barriers are still prohibitive for uninsured women. Traditional forms of birth
control still require a prescription. The grant of over-the-counter status for Plan B One-Step, while
increasing access for some, may erect cost barriers as there is no requirement that non-prescription
items be covered by insurance under the ACA. Parental notification and consent laws in some
states burden minors' ability to access emergency contraception in a timely manner. And the everlooming threat of expanded conscience clause refusals, the perennial efforts to defund Planned
Parenthood, and the opponents of continued Title X funding threaten raising anew staunch barriers
to access in the future.”); see also Lopez et al, supra note 10 (discussing the moral and political
debates surrounding access to contraceptives).
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accessible and affordable in an equitable way that serves minorities and low-income
women as well as wealthy white women.16 Therefore, multiple scholars have
addressed issues of access to contraceptives and the barriers that keep women from
acquiring the Pill, as well as the disproportionate effect on historically marginalized
groups.17 The existing literature has largely focused on the constitutional right to
privacy However, this is the first Article to advocate for medical malpractice
litigation against healthcare providers for their role in erecting barriers to
contraceptives.
This Article addresses this issue in two steps. First, in Part II, it outlines the
evidence—or rather, the lack thereof—regarding the need for pelvic examinations
to prescribe birth control. Second, in Part III, it contemplates the possibility that
when caregivers require pelvic examinations for the Pill, they are committing
medical malpractice. As part of this analysis, this Article advocates for medical
malpractice litigation against physicians who continue this unnecessary and
harmful practice. Part IV briefly surveys ways private and non-profit entities are
attempting to provide access to the Pill online and without a visit to a doctor’s
office. Finally, Part V concludes this Article.
II.

UNNECESSARY PELVIC EXAMINATIONS

Pelvic examinations are extremely invasive. In a typical pelvic examination,
the procedure usually starts with a breast examination.18 During this portion of the
inspection, a clinician looks and feels for abnormalities while the patient’s breasts
are exposed both sitting up and lying down.19 Next, the patient is instructed to place
their feet in stirrups and to slide their hips to the edge of the examination table for
optimal visualization of the vagina and anus.20 The physician will then conduct an
external genital evaluation.21 At this point, the doctor or nurse “inspect[s] and
palpate[s]” the exterior of the vagina, “separate[s] the labia and inspect[s], looking
for any ulceration, swelling, nodule, discharge, or lesions [of the] labia minora,
16

See Ramic, supra note 10, at 542–47.
See supra notes 10 through 15 and accompanying text.
18
Gynecological Exam, ILL. ST. U., STUDENT HEALTH SERVICES (April 2007),
https://healthservices.illinoisstate.edu/downloads/GynecologicalExam.pdf; see also Breast and
Pelvic Exams, U. PA., STUDENT HEALTH SERVICES, https://shs.wellness.upenn.edu/wexams/
(describing the signs providers should look for during a routine breast examination).
19
See Gynecological Exam, supra note 17.
20
See Gynecological Exam, supra note 17.
21
What is a Pelvic Exam?, PLANNED PARENTHOOD,
https://www.plannedparenthood.org/learn/health-and-wellness/wellness-visit/what-pelvic-exam;
Pelvic Exam, MAYO CLINIC (July 25, 2019), https://www.mayoclinic.org/tests-procedures/pelvicexam/about/pac-20385135; Pelvic Exam, NAT’L CANCER INST.,
https://www.cancer.gov/publications/dictionaries/cancer-terms/def/pelvic-exam.
17
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clitoris, urethral meatus, [and] vaginal opening,” then the clinician “insert[s] [an]
index finger into [the] vagina . . . [and] palpate[s] tissue between thumb and
forefinger” on both sides.22 Thereafter, the physician conducts the speculum
examination.23 Here, the clinician opens the patient’s labia and inserts a speculum
device into the vagina then spreads the speculum to expose the cervix. 24 Once the
cervix is in view, the physician inserts a spatula into the vagina to take an
endocervical specimen—known as the Pap smear test.25 The doctor or nurse then
removes the speculum.26
Following the speculum inspection, the physician conducts the bimanual
examination.27 During this part of the appointment, the doctor inserts two gloved
fingers into the vagina with the left hand and palpates the patient’s abdomen with
the right hand to feel the size and shape of the internal organs.28 Thereafter, the
physician changes gloves and conducts the rectovaginal examination.29 Here, the
clinician asks the patient to bear down while the doctor inserts their gloved index
finger into the vaginal canal while also introducing their middle finger into the
patient’s anus.30 The doctor then repeats the palpation of the patient’s abdomen
with the right hand while the physician’s left index and middle fingers remain in
the patient’s vagina and anus.31 Finally, the clinician uses a scissor-like motion with
their left fingers to assess the rectovaginal septum.32 This concludes the pelvic
examination, and the doctor then offers the patient tissues with which to wipe the
lubricant from their vagina and anus.33
That these examinations are uncomfortable and can cause anxiety and
trauma, especially for those patients who have experienced sexual abuse, is wellestablished.34 In fact, a “majority of women find gynecological examinations
Approach to the Pelvic Examination, U. ALA. – BIRMINGHAM SCH. MED.,
https://www.uab.edu/medicine/obgynresidency/images/PelvicExamCheckList.pdf.
23
Id.
24
Id.
25
Id.
26
Id.
27
W. Newton Long, Pelvic Examination, in CLINICAL METHODS: THE HISTORY, PHYSICAL, AND
LABORATORY EXAMINATIONS 828 (H.K. Walker et al. eds., 3d ed. 1990).
28
Id.
29
Id.
30
See Approach to the Pelvic Examination, supra note 21.
31
See Approach to the Pelvic Examination, supra note 21.
32
See Approach to the Pelvic Examination, supra note 21.
33
See Approach to the Pelvic Examination, supra note 21.
34
See Kristin Canning, “My Gyno Anxiety Was So Bad, I Used to Nearly Pass Out During Pelvic
Exams,” WOMEN’S HEALTH (Feb. 14, 2020),
https://www.womenshealthmag.com/health/a30770504/pelvic-exam-gynecologist-speculumanxiety/; A.D. Domar, Psychological Aspects of the Pelvic Exam: Individual Needs and Physician
Involvement, 10 WOMEN HEALTH 75 (1985); Barbara Ehrenreich, What a “Routine” Exam Feels
Like an Assault: Are Annual Pelvic Examinations Necessary?, LENNY (Apr. 10, 2018),
22
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embarrassing and stressful.”35 Nearly seventy percent of women surveyed in one
study indicated they felt anxiety prior to a pelvic examination.36 One patient
recounted almost fainting on the examination table while receiving a Pap smear.37
That same woman noted that she felt dehumanized and violated as part of the
experience, which she had to endure annually.38 For patients who have suffered
sexual abuse, the anxiety and trauma of pelvic examinations is multiplied.39 These
patients may be re-traumatized when being exposed and subjected to the
components of the appointment.40 It is evident that pelvic examinations are not
harmless and can have serious effects on patients, especially those who have
experienced past trauma but also those who have not.
While these examinations are incredibly invasive and can cause anxiety,
they are entirely unnecessary for the prescription of oral hormonal contraceptives.41
https://www.lennyletter.com/story/when-a-routine-exam-feels-like-an-assault; Gina A. Taylor et
al., Improving the Pelvic Exam Experience: A Human-Centered Design Study, DESIGN J. S2348
(2017); Erin Higgins & Cheryl B. Iglesia, The Pelvic Exam Revisited, 29 OBG MGMT. 12 (2017),
https://cdn.mdedge.com/files/s3fs-public/Document/July-2017/OBGM02908012.PDF.
35
Taylor, Improving the Pelvic Exam Experience, S2348 (citing K. Szymoniak et al., Women’s
Opinions Regarding Gynecological Examination in a Hospital, 80 GINEKOLOGIA POLSKA 498
(2009)); see generally M. Larsen et al., Not So Bad After All . . ., Women’s Experiences of Pelvic
Examinations, 14 FAM. PRAC. 148 (1997) (finding the power dynamic between physician and
patient to be demeaning to patient during pelvic examination).
36
Taylor, supra note 33, at S2355.
37
Canning, supra note 33.
38
Canning, supra note 33.
39
Huma Farid, When a Pelvic Exam is Traumatic, HARV. MED. SCH., HARV. HEALTH BLOG (Jan.
29, 2019, 10:30 AM), https://www.health.harvard.edu/blog/when-a-pelvic-exam-is-traumatic2019012915863.
40
Id.
41
Madelyn Brown, Bargaining with My Birth Control, MEDIUM (Apr. 18, 2018),
https://medium.com/the-establishment/bargaining-with-my-birth-control-2a2de4e49172; Erika
Edwards, Many Teens May Be Getting Unnecessary Pelvic Exams, NBC NEWS (Jan. 7, 2020,
11:49 AM CST), https://www.nbcnews.com/health/womens-health/many-teen-girls-may-behaving-unnecessary-pelvic-exams-n1111091; Pelvic Exams Can Be Barrier to Birth Control for
Women with History of Intimate Partner Violence, U. CAL., S.F. BIXBY CTR. FOR GLOBAL
REPROD. HEALTH, https://bixbycenter.ucsf.edu/news/pelvic-exams-can-be-barrier-birth-controlwomen-history-intimate-partner-violence; Jen Gunter, Do You Need a Pap Smear to Get Birth
Control?, N.Y. TIMES (Oct. 18, 2018), https://www.nytimes.com/2018/10/18/well/do-you-need-apap-smear-to-get-birth-control.html; Pelvic Exam Necessary for Contraception Rx?, RELIAS
MEDIA (Mar. 1, 2011), https://www.reliasmedia.com/articles/129492-pelvic-exam-necessary-forcontraception-rx; Stephanie Mencimer, Holding Birth Control Hostage, MOTHER JONES (Apr. 30,
2012), https://www.motherjones.com/politics/2012/04/doctors-holding-birth-control-hostage/;
Meredith Melnick, Are Doctors’ Exams a Barrier to Birth Control?, TIME (Dec. 6, 2010),
https://healthland.time.com/2010/12/06/why-annual-exams-shouldnt-be-required-to-get-birthcontrol-pills/; Jin Qin et al., Prevalence of Potentially Unnecessary Pelvic Examinations and
Papanicolaou Tests Among Adolescent Girls and Young Women Aged 15-20 Years in the United
States, 180(2) [J]AMA INTERNAL MED. 274 (2020); Liza Torborg, Mayo Clinic Q and A:
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In fact, based on this evidence, many reputable medical organizations and societies
recommend that healthcare providers not conduct pelvic examinations as a
requirement to write a patient a prescription for the Pill.42 The American College
of Obstetricians and Gynecologists (“ACOG”) has acknowledged in committee
opinions that pelvic examinations, including breast inspections, are not necessary
for prescribing oral hormonal contraceptives.43 ACOG has even went so far as to

Gynecologic Exams Not Necessary for All Adolescent Girls, MAYO CLINIC (May 1, 2018),
https://newsnetwork.mayoclinic.org/discussion/mayo-clinic-q-and-a-gynecologic-exams-notnecessary-for-all-adolescent-girls/; Felicia H. Stewart et al., Clinical Breast and Pelvic
Examination Requirements for Hormonal Contraception: Current Practice vs. Evidence, 285
[J]AMA 2232 (2001); Amy Norton, Women Seeking Birth Control Get Unneeded Pelvic Exams,
REUTERS (Nov. 22, 2010, 4:19 PM), https://www.reuters.com/article/us-birth-control/womenseeking-birth-control-get-unneeded-pelvic-exams-idUSTRE6AL67X20101122; Do I Need to
Have a Pelvic Exam to Get Birth Control?, PLANNED PARENTHOOD SW. OR.,
https://www.plannedparenthood.org/planned-parenthood-southwestern-oregon/patientresources/frequently-asked-questions/do-i-need-have-pelvic-exam-get-birth-control. This is not to
say that pelvic examinations and Pap smear tests have no utility. Indeed, ACOG has
acknowledged that pelvic examinations should be conducted in four instances. First, “If you have
symptoms . . . such as abnormal bleeding, abnormal vaginal discharge, pelvic pain, or pain during
sex . . . .” Pelvic Exams: Frequently Asked Questions, When Should I Have A Pelvic Exam?, AM.
C. OBSTETRICIANS & GYNECOLOGISTS (Oct. 2020), https://www.acog.org/womenshealth/faqs/pelvic-exams. However, ACOG is clear that pelvic examinations are not necessary “to
screen for sexually transmitted infections . . . [or] birth control, other than an IUD.” Id. ACOG
recommends Pap smears every three years for women ages 20 to 65 to screen for cervical cancer,
but these tests have nothing to do with the Pill. Cervical Cancer Screening, AM. C.
OBSTETRICIANS & GYNECOLOGISTS (Dec. 2018), https://www.acog.org/womenshealth/infographics/cervical-cancer-screening. Therefore, while both pelvic examinations and Pap
smear tests have benefits in certain situations, the risk that the fear or cost of these inspections may
prevent someone from seeking or receiving oral hormonal contraceptives, when these tests are not
necessary to prescribe the Pill, outweighs the benefits of continuing their routine use in these
situations.
42
Pelvic Exam or Physical Exams to Prescribe Oral Contraceptive Methods, AM. ACAD. FAM.
PHYSICIANS, https://www.aafp.org/family-physician/patient-care/clinical-recommendations/allclinical-recommendations/cw-oral-contraceptives.html (“Do not require a pelvic exam or other
physical exam to prescribe oral contraceptive medications.”); Do I Need to Have a Pelvic Exam to
Get Birth Control?, AM. C. OBSTETRICIANS GYNECOLOGISTS, ASK OCOG (Dec. 2020),
https://www.acog.org/womens-health/experts-and-stories/ask-acog/do-i-need-to-have-a-pelvicexam-to-get-birth-control; Bimanual Pelvic Exams and Pap Tests Among Girls and Young
Women, CTR. DISEASE CONTROL (Aug. 25, 2020),
https://www.cdc.gov/cancer/dcpc/research/articles/pelvic-exams-pap-tests.htm (“You do not need
a pelvic exam to get most types of birth control . . . .”).
43
ACOG Committee Opinion: The Utility of and Indications for Routine Pelvic Examination,
Committee Opinion 754, 132 OBSTETRICS & GYNECOLOGY e174 (Oct. 2018),
https://www.acog.org/-/media/project/acog/acogorg/clinical/files/committeeopinion/articles/2018/10/the-utility-of-and-indications-for-routine-pelvic-examination.pdf.
Committee opinion 754 was reaffirmed in 2020. See id. The American Academy of Family
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support over-the-counter access to the Pill from women without any age restrictions
because “women are capable of using self-screening tools to determine their
eligibility for hormonal contraceptive use.”44 ACOG concluded that “[p]elvic and
breast examinations, cervical cancer screening, and sexually transmitted infection
screening . . . should not be used as reasons to deny access to hormonal
contraception.”45 Likewise, the American College of Physicians (“ACP”) does not
recommend the use of pelvic examinations to prescribe the Pill.46 Indeed, ACP only
“advises pelvic examination . . . for women with symptoms such as vaginal
discharge, abnormal bleeding, pain, urinary problems, or sexual dysfunction.”47
Similarly, the American Academy of Family Physicians (“AAFP”) recommends
against using pelvic examinations in asymptomatic patients.48 Finally, AAFP
specifically directs family physicians not to require pelvic examinations, or any
other physical examinations, to prescribe oral hormonal contraceptives.49
Remarkably, the practice of physicians and healthcare providers requiring
pelvic examinations for the prescription of oral hormonal contraceptives is still
alarmingly normal.50 Specifically, approximately one-third of physicians always
require pelvic examinations prior to prescribing oral hormonal contraceptive.51
Physicians notes that “[h]ormonal contraception can be safely provided on the basis of medical
history and blood pressure measurement.” See Pelvic Exam, supra note 41.
44
ACOG Committee Opinion: Over-the-Counter Access to Hormonal Contraceptives, Committee
Opinion 788, 134 OBSTETRICS & GYNECOLOGY e96 (Oct. 2019), https://www.acog.org//media/project/acog/acogorg/clinical/files/committee-opinion/articles/2019/10/over-the-counteraccess-to-hormonal-contraception.pdf.
45
Id. (emphasis added).
46
American College of Physicians Recommends Against Screening Pelvic Examination in Adult,
Asymptomatic, Average Risk, Non-Pregnant Women, AM. C. PHYSICIANS (Jul. 1, 2014),
https://www.acponline.org/acp-newsroom/american-college-of-physicians-recommends-againstscreening-pelvic-examination-in-adult-asymptomatic.
47
Id.
48
Clinical Preventive Service Recommendation: Screening Pelvic Exam, AM. ACAD. FAM.
PHYSICIANS (2017), https://www.aafp.org/family-physician/patient-care/clinicalrecommendations/all-clinical-recommendations/screening-pelvic-exam.html.
49
Pelvic Exam or Physical Exams to Prescribe Oral Contraceptive Medications, AM. ACAD. FAM.
PHYSICIANS, https://www.aafp.org/family-physician/patient-care/clinical-recommendations/allclinical-recommendations/cw-oral-contraceptives.html (emphasis added) (citing ACOG Committee
Opinion: Well-Woman Visit, Committee Opinion 534, 120 Obstetrics & Gynecology 421, 422
(2012), http://www.sccma.org/Portals/19/assets/docs/Well-woman-visit-ACOG.pdf).
50
See generally Jillian T. Henderson et al., Pelvic Examinations and Access to Oral Hormonal
Contraception, 116 J. OBSTETRICS & GYNECOLOGY 1257 (2010) (studying the percentage of
clinicians who require or recommend pelvic examinations before prescribing the Pill); Jean M. Yu
et al., Obstetrician-Gynecologists’ Beliefs on the Importance of the Pelvic Examinations in
Assessing Hormonal Contraceptive Eligibility, 90 CONTRACEPTION 612 (2014) (analyzing
obstetricians’ and gynecologists’ views on the importance of requiring pelvic examinations before
prescribing the Pill).
51
See Henderson, supra note 49, at 1257.
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Notably, obstetricians and gynecologists require these examinations with less
frequency than family physicians, though the difference is minimal.52 If clinicians
insist on consistently erecting barriers to care without a medical purpose, lawyers
and patients should question the doctors’ practices through litigation.
III.

MEDICAL MALPRACTICE LITIGATION

States have different definitions for what qualifies as medical malpractice;
however, the most basic definition is “[a] doctor’s failure to exercise the degree of
care and skill that a physician or surgeon of the same specialty would use under
similar circumstances.”53 There are three primary ways for plaintiffs to prove
medical malpractice, which the respective states permit to varying degrees. First, a
plaintiff may prove healthcare liability by demonstrating through medical expert
testimony that the defendant healthcare provider’s care of the plaintiff fell below
the standard of care for the type of medicine the provider practiced and in the
community where the alleged negligence occurred.54 Second, a plaintiff may make
a case of res ipsa loquitur medical malpractice where the plaintiff suffered an injury
that ordinarily does not occur absent negligence and the defendant was in exclusive
control of the plaintiff during the time the injury was sustained.55 Finally, where it
is common knowledge that a particular medical practice constituted negligence or
deviated from a standard of care, a plaintiff may succeed on a healthcare liability
action even without expert testimony on causation.56
Finding an obstetrician or gynecologist, or a related healthcare provider, to
testify that requiring a pelvic examination before prescribing the Pill was a
deviation from the recognized standard of medical care in the relevant community
will likely prove a steep uphill battle. This is evidenced by the continued practice
See Henderson, supra note 49, at 1257 (“There were differences by clinician type. Whereas a
similar proportion of ob-gyn physicians (29.0%) . . . and family medicine physicians (32.8%) . . .
reported that they always require a pelvic examination when prescribing oral contraception,
advanced practice nurses specializing in reproductive health were least likely to require the
examination (16.5%) . . . and the highest proportion requiring the examination were advanced
practice nurses in primary care (44.7%) . . . .”).
53
Malpractice, Medical Malpractice, BLACK’S LAW DICTIONARY (11th ed. 2019).
54
See Seavers v. Methodist Med. Ctr. of Oak Ridge, 9 S.W.3d 86, 91–92 (Tenn. 1999); Syfu v.
Quinn, 826 N.E.2d 699, 703–05 (Ind. Ct. App. 2005); Gold v. Ishak, 720 N.E.2d 1175, 1180–81
(Ind. Ct. App. 1999).
55
RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL AND EMOTIONAL HARM, § 17, cmt.
c, e (AM. LAW INST. 2020).
56
John A. Day, Flies, Buttermilk and Malpractice: The ‘Common Knowledge’ Exception in HCLA
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by nearly one-third of those healthcare providers still requiring the unnecessary
procedures to prescribe oral hormonal contraceptives.57 Nevertheless, though
highly improbable, if a reform-focused litigator could identify a geographical area
of the nation where the recognized standard of care for prescribing the Pill does not
involve the widespread use of pelvic examinations, a plaintiff could potentially
succeed on a traditional medical malpractice claim. Reformers should proceed with
some caution with this action, however, because succeeding on this claim in a
specific geographical area will not have the same effect as would succeeding on a
claim that is not as narrow in geographical scope.
Holding doctors liable under res ipsa loquitur (“the thing speaks for itself”)
seems more viable. Notably, only some states allow recovery under this theory of
liability, and for those states that do, the plaintiff’s burden of proof varies.58
Nevertheless, to succeed on a res ipsa loquitur healthcare liability claim, a plaintiff
must generally prove that: (1) the injury sustained was one that ordinarily does not
occur absent negligence; (2) the plaintiff suffered the injury while in the exclusive
control of the defendant, an agent of the defendant, or an instrumentality of the
defendant; and (3) the injury was not the result of the plaintiff’s own negligence.59
Importantly, claimants need not establish the relevant standard of care or a breach
by the defendant to recover.60 Instead, a plaintiff raises an inference of malpractice
by satisfying the above three elements.61 In the unnecessary pelvic examination
context, a patient could likely satisfy all three elements and succeed on a res ipsa
loquitur claim. First, the injury—inability to receive contraceptive care or
unnecessary emotional trauma—would not occur absent a practitioner’s
negligence. Second, women suffer this injury solely at the hands and in the
exclusive control of the clinician. Third, the patient suffers this injury merely by
seeking a prescription for oral hormonal contraceptive, which is not negligence.
Accordingly, plaintiffs may be able to make a prima facie case of res ipsa loquitur
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See Henderson, supra note 49, at 1257.
See generally Andrew T. Wampler, Fly in the Buttermilk: Tennessee’s Desire to Dispense with
Layperson Common Sense and the Medical Malpractice Locality Rule, 69 TENN. L. REV. 385
(2002) (recounting the development of the doctrine of res ipsa loquitur and its use in medical
malpractice cases).
59
See Gubbins v. Hurson, 885 A.2d 269, 282 (D.C. 2005); see Antoniato v. Long Island Jewish
Medical Center, 58 A.D.3d 652, 654 (N.Y. 2009); Nelms v. Martin, 263 S.W.3d 567, 573 (Ark.
Ct. App. 2007). But see Campbell v. Duke Univ. Health Sys., Inc., 691 S.E.2d 31, 43 (N.C. Ct.
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loquitur to medical malpractice cases); Oakes v. Magat, 587 S.E.2d 150, 152 (Ga. Ct. App. 2003)
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healthcare liability where a doctor denies them a prescription for the Pill without
first conducting a pelvic examination.
Similar to res ipsa loquitur claims, another method of proving medical
malpractice liability is through the common knowledge exception.62 Under this test,
“a medical expert is not necessary in instances in which a layman can observe and
understand the negligence as a matter of common sense and practical experience.”63
The jury is able to determine the healthcare practitioner’s liability where “the care
or result of the care is patently bad; and . . . a person without the pertinent medical
knowledge can assess the wrongfulness of the diagnosis, treatment, or care and
attribute the plaintiff's injury to the wrongful conduct without . . . expert
testimony.”64 This is potentially the most viable avenue for litigation for
unnecessary pelvic examinations. For many jurors, conceivably, it is “patently bad”
care for a doctor to disregard recommendations of respected associations of
physicians and to act contrary to medical evidence by requiring a pelvic
examination as a prerequisite to prescribing oral hormonal contraceptive. Though
medical knowledge would be necessary to show the total lack of a need for a pelvic
examination, the jury could employ common sense to determine that the plaintiff
was injured because of the clinician’s insistence on an unnecessary, often
uncomfortable, and sometimes anxiety-provoking procedure.
One issue with all three methods medical malpractice litigation is showing
damages for this claim.65 As noted in the previous section, pelvic examinations
cause deep anxiety and stress, potentially even emotional distress in patients,
especially those with prior sexual trauma.66 While this is not an economic or readily
apparent injury, it is still a harm these patients experience. Moreover, patients can
also suffer, even if only briefly, embarrassment and some pain during the
procedure. Moreover, for those women unable to afford the pelvic examination, the
injury is exacerbated because these women may be forced to forego contraceptive
62
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64
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65
Damage is an element of a medical malpractice cause of action. See Hemsley v. Langdon, 909
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care. Accordingly, though it is not an easy tort element to prove, plaintiffs have a
valid and concrete injury when forced to undergo unnecessary, uncomfortable,
embarrassing, and sometimes traumatic procedures to receive a prescription for the
Pill.
Therefore, patients who experience injury because of a doctor holding the
Pill hostage should pursue litigation against these healthcare providers. Through
reform-focused litigation, patients and attorneys can disincentivize this
unnecessary, yet still popular, practice. In so doing, women will have increased
access to oral hormonal contraceptives. Medical malpractice actions offer the
proper vehicle for these claims.
IV.

THE RISE OF VIRTUAL PRESCRIPTIONS & OTHER ALTERNATIVES

Though medical malpractice litigation offers one way forward to achieving
greater access to the Pill without pelvic examinations, the private and non-profit
sector have also started to provide alternatives to traditional doctor visits.67 Most
notably, Planned Parenthood has created a platform that allows women to procure
the Pill without physically entering a doctor’s office.68 The program, called Planned
Parenthood Direct, allows women to request the Pill, as well as other healthcare
services, on an app downloaded on their phones.69 To receive the medication, all
women must do in most states is download the app, select birth control, answer a
few medical history questions, and add payment and shipping information.70
Around one day later, a clinician will contact the requestor through the app to
finalize the prescription.71 Though not significant by some standards, there is a cost
for the Pill, which is between fifteen and twenty-five dollars per month.72 There is
no charge for the clinician visit.73 Unfortunately, for those who have health
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insurance, Planned Parenthood Direct only accepts direct payment and does not
accept insurance payments.74
Planned Parenthood Direct is not the only platform offering virtual or online
access to oral hormonal contraceptives. Companies like Nurx, Sesame, Simple
Health, The Pill Club, and Lemonaid Health all permit women, to varying degrees
and with different payment methods, to order the Pill without a prescription.75 Most
of these platforms either deliver the Pill directly to the patient each month or send
a prescription to a woman’s local pharmacy for pickup.76 While state legislatures
and healthcare providers continue to erect barriers to access to contraceptive care,
these companies and non-profits offer some hope of allowing women to receive the
Pill without the burdens of going to a doctor’s appointment.
Not only are these platforms convenient, they are also safe.77 Researchers
have even discovered “adherence to guidelines among telecontraception vendors
may be higher than it is among clinics that provide in-person visits.”78 And
telemedicine services are adequately screening patients before providing oral
contraceptives.79 Researchers suggest, however, that online birth control
prescribers should more carefully screen for all contraindications, which are
indicators that certain prescriptions are not suited for individual patients.80 Despite
this one note of caution, the online platforms are considered safe and are an
effective means of increasing access to contraceptive care without the burden of
doctor’s visits and unnecessary examinations.81
Some states, fifteen to be exact, have also started to permit pharmacists to
prescribe oral hormonal contraceptives to reduce the barriers to access.82 In these
fifteen states, pharmacists have the authority to dispense oral hormonal
74
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contraceptives to patients without a doctor visit and without the pharmacist having
a formal partnership under the supervision of a physician.83 This reform is
supported by ACOG, which ultimately has advocated for states to make oral
hormonal contraceptives available over the counter.84 One potential drawback of
making oral hormonal contraceptives available over the counter is that insurance
companies will no longer be required to pay for the Pill.85 To counter this, ACOG
has specifically recommended that “over-the-counter access to oral contraceptives”
be accompanied by “full insurance coverage or cost supports.”86 Therefore, some
states have started to ease restrictions on access to the Pill, but it is imperative that
medical professionals also do their part in breaking down barriers to access to
contraceptives; if these practitioners choose not to do so, they should be subject to
healthcare liability litigation.
V.

CONCLUSION

The harm women experience when doctors force their patients to undergo
intrusive and unnecessary pelvic examinations while the doctors hold oral
hormonal contraceptives as ransom is concrete, articulable, personal, and palpable.
Beyond simply the unwarranted physical intrusion on a woman’s body these
examinations wreak, the damage is even more profound for those women who do
not have medical insurance or who suffer from poverty. These patients face the
difficult, untenable choice of spending money on needless examinations just to
access the contraceptive care they need and deserve. It is imperative that the civil
justice system step in to protect the reproductive rights and choices of women from
abuses by those who have taken an oath to care for them.
83
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Undoubtedly, it would be unfair to place all the blame on the healthcare
providers for this ill. Nevertheless, given that individual state legislators are
absolutely immune from suit for their legislative actions, the civil justice system is
inadequate to force a change in the laws that demand a prescription for the Pill.87
This leaves the physicians tasked with writing those prescriptions as the best target
for reform-driven litigation. Because some healthcare providers continue to insist
on conducting pelvic examinations before furnishing prescriptions for the Pill, the
physicians themselves are culpable in the injustices and damages suffered by
women who are unable to get oral hormonal contraceptive care.
While pelvic examinations have some proper usages based on medical
evidence, their use in determining whether to grant a prescription for the Pill is
unnecessary. Practitioners should eagerly work with those injured by this
unwarranted medical practice to implement reform-based litigation. While
legislative reform to remove the obstacle of a prescription for the Pill would be a
preferable outcome to remedy this evil, the incredible politicization of reproductive
rights and reproductive justice makes that possibility unrealistic.88 With that in
mind, the civil justice system must step into the breach to protect the rights of those
seeking oral hormonal contraceptive who are faced with physicians holding the Pill
hostage with pelvic examinations as the ransom. For those patients who can afford
these tests through medical insurance or other means, the inspection remains an
unnecessary intrusive invasion of a woman’s bodily autonomy. Worse yet, for those
women who are unable to afford a pelvic examination, the damage they experience
is heightened to include the difficult choice of paying for a pointless test to the
detriment of affording other needs, or crueler still, foregoing contraceptive care
altogether. Lawyers have tools available to disincentivize this practice by litigating
against the healthcare providers who require pelvic examinations before
prescribing the Pill, and this Article offers that practitioners should take on that
responsibility to encourage physicians to end this toxic practice.
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